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Let’s set the record straight right now.  
 
No court can redefine marriage; it predates all human law and all constitutions. Government didn’t create 
marriage; therefore no government can re-create marriage.  
 
However, on a practical, human level, government and courts can make laws and rulings pertaining to marriage 
that have the effect of redefining or reconfiguring marriage for citizens. 
 
And that power can have disastrous consequences for a society. That’s precisely because marriage really is what 
it is: a unique, lifelong, monogamous relationship between one man and one woman with the physical union of 
that man and woman having life-creating potential. Tinkering with marriage is bound to be disastrous. We’ve 
seen that with no-fault divorce. It’s been a horrible social experiment with awful fallout—especially to the 
innocent children affected by the decisions of adults who far too often think that marriage is only about them 
and their personal happiness. (Sound familiar?) 
 
The oral arguments before the US Supreme Court yesterday on marriage in this country are and were historic by 
anyone’s standards.  Marriage was on trial. It is the Roe v. Wade of marriage. It was and is all that and probably 
more.  By now, the nine justices have deliberated and voted on this case (this happened on Wednesday, per the 
court procedures—See, “Conference”). The justices know the initial outcome; between now and the release of 
their decision, justices will write the majority opinion and any dissenting opinions. They will likely issue their 
opinion this June as late as possible. 
 
Interestingly, also according to court procedures (See, “Opinions”), any justice can change his/her vote right up 
until the opinion is delivered in open Court or released to the public.   
 
What does that mean?  It means Christians need to keep praying. We need to keep praying that God will rule 
and overrule in the hearts and minds of the justices.  God is in control of their hearts and minds—and their 
decisions, even though they don’t recognize or acknowledge it. Right up until the opinion is read in open Court 
or released to the public, justices can change their mind.   
 
What the Court Heard Yesterday 
Arguments related to two questions that the court established. 
First Question:  Does the 14th Amendment of the US Constitution require states to issue marriage licenses to 
people of the same sex? 
Second Question: Does the 14th Amendment of the US Constitution require states to recognize marriages 
between persons of the same-sex that are licensed in another state? 
 
Written transcripts available.   First Question Transcript       Second Question Transcript 
 

http://www.uscourts.gov/educational-resources/get-informed/supreme-court/supreme-court-procedures.aspx
http://www.uscourts.gov/educational-resources/get-informed/supreme-court/supreme-court-procedures.aspx
http://www.uscourts.gov/educational-resources/get-informed/supreme-court/supreme-court-procedures.aspx
http://www.supremecourt.gov/oral_arguments/argument_transcripts/14-556q1_11o2.pdf
http://www.supremecourt.gov/oral_arguments/argument_transcripts/14-556q2_f2ah.pdf


Significant “Take-Aways” from Yesterday’s Arguments 
 
I’m not an attorney; so I listen differently to court proceedings than those who are. However, I’ve been dealing 
with this issue from a legal perspective (and every other perspective) for nearly twenty years. Our organization 
has defended God’s plan for marriage in Wisconsin’s circuit courts, court of appeals and Supreme Court, as 
well as in every level of federal court. I’ve worked with attorneys at every juncture on this. So while I’m not an 
attorney, I at least know the issue pretty well.  What follows is some of what I saw as interesting and significant 
from yesterday’s arguments after listening to the audio and reading the transcripts. 
 

General observations 
 
Petitioners’ attorneys (those seeking to convince the court to redefine marriage) —The two attorneys at points 
seemed uncomfortable with some of the questions and somewhat unprepared for what they were asked. I think 
they squirmed a bit. Their biggest hits, it seemed to me, came from emphasizing the emotional side of the 
argument: same-sex couples are treated as second-class citizens because some states deny them marriage. They 
don’t have “dignity.” Their children suffer as a result. Why should they be treated this way just because they 
love someone of the same sex? Several of the justices appeared sympathetic to the “dignity” argument. 
 
Solicitor General of the United States, Donald Verrilli, Jr.  – The Solicitor General (SG) was afforded 30 mins 
on behalf of the United States to argue in favor of the court redefining marriage. (This is why there was an hour 
and half for the first question, rather than just one hour as there usually is.)  The SG tried to reinforce or clarify 
what the petitioners’ attorney had started in her half hour.  He was asked several questions from Chief Justice 
Roberts and Justice Scalia regarding religious freedom issues should the court mandate same-sex marriage. (See 
below for more on that exchange.) 
 
The SG spoke immediately after a visitor in the court room was escorted out for yelling that those supporting 
same-sex marriage would burn in hell. My perspective on this: If this was truly someone on our side, such 
behavior is totally and completely out of line and doesn’t help our case; it probably hurts it. However, it struck 
me that this could be someone who wants same-sex marriage and was willing to get kicked out of the chambers 
in order to make us look bad. 
 
The SG opened with, “Excluding gay and lesbian couples from marriage demeans the dignity of these couples. 
It…demeans their children, and it denies both the couples and their children the stabilizing structure that 
marriage affords.”  And we went from there, with the words dignity and second-class status used liberally 
throughout his presentation. He obviously was primarily appealing to the emotional aspect of this issue. 
 
Respondents’ attorneys  (those defending the right of the states to determine what marriage will be) –Both the 
attorney from Michigan and the attorney from Tennessee did quite a good job of establishing that states have at 
a minimum  a vested interest in keeping marriage between one man and one woman.  They both kept tying 
children to their biological mother and father and pointing out that if marriage is redefined to include persons of 
the same sex, then over the decades the institution of marriage becomes weaker because marriage becomes 
much more obviously adult-centric than child-centric. I was pleased that both attorneys did, in my opinion, a 
far, far better job than the attorneys who represented Wisconsin and Indiana before the 7th Circuit Court of 
Appeals this past August when our marriage amendment case was before that court.  
 
Wisconsin Family Council, April 29, 2015                           Page 2 
 



Some Specific Points  
 
1) Justice Kennedy – Justice Kennedy is the swing vote in this case (and many other cases). Everyone knows it. 
In my opinion, he didn’t declare his position yesterday. He early on stated that one of his primary concerns is 
time—the amount of time marriage has been only one man and one woman and the lack of time the nation has 
been considering changing this foundational institution.  He said: “…the word that keeps coming 
back to me in this case is millennia, plus time….It's about 10 years.  And so there's time for the scholars and the 
commentators and the bar and the public to engage in it. But still, 10 years is… I don't even know how to count 
the decimals when we talk about millennia. This definition has been with us for millennia. And it—it’s very 
difficult for the Court to say, ‘Oh, well, we know better.’”   
 
Was he just acknowledging how important this case and this issue are? Or was he really showing us part of his 
struggle with the issue? Who knows? 
 
At other points, Justice Kennedy seemed to be sympathetic to the “dignity” argument—the emotional appeal. 
He spoke about the children in “gay couples” homes and insinuated those folks being able to have the “dignity” 
of marriage would help the children.  Overall, I don’t think he played his hand.  Most observers think he’ll 
ultimately be swayed by the emotional “dignity” argument. This position is certainly soundly based on other 
court opinions Kennedy has authored in which he has written about what he deemed to be “animus” toward 
homosexuals, their dignity, etc. 
 
2) Religious Freedom –Chief Justice Roberts and Justice Scalia both put religious freedom on the table.  Justice 
Scalia asked the Petitioners’ attorney during arguments on the first question if the court forces states to legalize 
same-sex marriage, could a minister decline to marry two people of the same sex. The attorney tried to say of 
course a minister could decline…the First Amendment still applies, etc. But Scalia pressed on this. The attorney 
was obviously uncomfortable.  
 
She ought to be. While the court was in session, Christian business owners around the country are in a fight for 
their business lives because people who want all of us to affirm, recognize and normalize same-sex marriage are 
bringing the hammer of government against them to participate in their marriages/lifestyle. The saber rattling 
has already begun about whether churches would be forced to participate or not conduct weddings for anyone. I 
thought her response and the interjections of the other liberal attorneys rang very hollow—and very ominously. 
 
Later, Chief Justice Roberts engaged the SG, asking, “Would a religious school that has married housing be 
required to afford such housing to same-sex couples?” The SG tried to put that back on the states. Roberts 
responds that if the US Supreme Court removes it from the states, how can the states be expected to make 
exceptions.  Alito picks upon Roberts’ line of questioning with a reference to Bob Jones University losing its 
tax-exempt status because it had rules against interracial dating and interracial marriage (BJU has since 
rescinded those rules) and asks if “the same would apply to a college or university if it opposed same-sex 
marriage?” Here’s the SG’s response delivered very haltingly:  “You know, I don’t think I can answer that 
question without knowing more specifics, but it’s certainly going to be an issue. I don’t deny that.  I don’t 
deny that, Justice Alito. It’s going to be an issue.”  
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Wow. So the Solicitor General of the United States is clearly putting everyone on alert. If the court forces the  
states to legalize same-sex marriage, religious freedom will be directly in the crosshairs. We’ve known this, but 
it is still quite startling to hear this admission directly from an attorney representing the United States of 
America. 
 
3) Polygamy and polyamorous relationships – Several of the justices wrestled with this issue.  Justice Alito 
broached it first to the Petitioners’ attorney, asking what would be the logic of denying people in other 
numerical configurations the right to marry based on their arguments. The attorney said something I found 
rather interesting:  “I assume the States would rush in and say that when you’re talking about multiple people 
joining into a relationship, that is not the same thing that we’ve had in marriage which is…the mutual consent 
and support of two people.”  Alito jumps on that to point out that marriage between two people of the same sex 
isn’t something we’ve had before either. I believe that’s exactly the right response.   
 
Alito comes back to this during the discussion on the second question and doesn’t get any better response from 
the Petitioners’ attorney. The bottom line is no matter what those arguing for same-sex marriage say, if you 
define marriage based on “love and commitment,” you have no legal basis whatsoever for denying others who 
want to be married to those they love and are committed to—whether it has to do with number, age or family 
relationship. None. It’s the elephant in the room—and everyone knows it—on both sides. 
 
4) The rights of states to determine marriage laws – I thought Respondents’ attorneys did a very good job of 
pointing out that the Constitution is silent on marriage and that states have a very valid reason for wanting to 
restrict marriage to one man and one woman—and that reason is children. They had to fight valiantly to not be 
dragged into the “how does same-sex marriage harm my marriage” fray. I think for the most part they were 
successful, pointing out that we’re talking about the foundational institution of society.  
 
Respondents’ attorneys also pointed out that states don’t restrict marriage because they have “animus” towards 
anyone. They restrict marriage because it’s in their best interest to do so. At least a couple of times these 
attorneys reminded the court that government isn’t in the “love business” (or shouldn’t be).  They also noted 
that marriage is not a “dignity” conferring institution. I don’t think the court bought that, but I believe they are 
absolutely right. Conferring dignity is not what marriage is about.  They pointed out that it is the right of the 
states to make the determination for themselves what marriage should be and the court should let this play out 
that way over time.  
 
Chief Justice Roberts noted in an exchange with Petitioners’ attorney that, “if you prevail here, there will be no 
more debate. I mean, closing the debate can close minds, and it will have a consequence on how this new 
institution is accepted. People feel very differently about something if they have a chance to vote on it than if 
it’s imposed on them by the courts.”  
 
Of course, those wanting to redefine marriage are scared to death to let the people vote.  Nearly every time that 
has happened, the people in the states (30 states!)  have voted pretty overwhelmingly to keep marriage between 
one man and one woman. That’s precisely why they’ve run whining to the courts. It’s the only place they 
consistently win—when they find liberal judicial activists on the benches. They can’t win, even today, in the  
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vote that counts the most—the ballot box. The question is whether or not the majority of the justices believe 
“we the people” are smart enough or wise enough to make that decision for ourselves. So we’re back to “we the 
people” or “we the judges.” 
 
The transcripts and the audio make for some interesting reading/listening.  I encourage you to read and listen for 
yourself. The “legal beagles” will be parsing those arguments until the opinion is released.   
 
The bottom line: The battle for marriage isn’t over. Not by a longshot. Satan is taking his very best shots against 
God’s foundational human institution, but that doesn’t mean we roll over and play dead and bemoan our lot. 
No…we stand, and having done all, we stand. There’s no right side of history, but there certainly is a right side 
of truth. That’s the side we’re on—now we need to stand. 
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